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June 4, 2020 

 

The Honorable Chief Justice Debra L. Stephens 

Washington State Supreme Court 

PO Box 40929 

Olympia, WA 98504 

 

Dear Chief Justice Stephens: 

The Washington State Association for Justice, on behalf of its 2,400 members and 

the thousands of Washington citizens we represent in civil injury matters, 

respectfully makes the following submission to the Court and the Jury Trial Work 

Group in the ongoing efforts to address the growing crisis in civil case backlog due 

to COVID-19. 

Our proposals touch on three primary areas:   

 1.  A presumption that depositions will be taken via remote means 

unless good cause can be shown otherwise; 

 2. Streamlining jury trial procedures to increase safety for jurors, 

witnesses, counsel, and courts, with support and encouragement of creative 

measures to resume jury trials as quickly as possible; 

 3.  Incentivizing six-member juries and more case resolution with 

modification of CR 68 (Offer of Judgment or Settlement) allowing limited 

pre-judgment interest and, in select cases, attorneys fees and costs; 

The proposals outlined below offer specific aid in keeping the civil justice system 

working amid this pandemic.  

 1.  Presumption for remote depositions. 

Last week, the King County Superior Court in its Emergency Order # 18 (May 27, 

2020) adopted this concept and we believe it to be the single most important 

change courts can make to keep cases moving. 
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WSAJ is requesting the Washington Supreme Court extend this change statewide 

through amendment of Civil Rules 26(a), 30(b)(7), and 30(b)(1). WSAJ further 

requests amendment of CR 40 as outlined below to dissuade parties from seeking 

unwarranted trial continuances. 

WSAJ defers to the Court on a specific timeline but requests these changes be made 

on an expedited basis pursuant to GR 9(i) such that final decisions can be made no 

later than mid-July, ensuring civil discovery resumes in earnest by late summer or 

early fall. 

While some in-person depositions can occur in counties with lesser restrictions, the 

vast majority must be done remotely to comply with stricter requirements or due to 

insufficient space to ensure witnesses, court reporters, and lawyers are not at risk.  

It can be even more necessary to have the presumption in smaller counties because 

of travel challenges and travel safety. 

Where parties or their counsel fail to reasonably cooperate in allowing remote 

depositions, the civil justice system effectively stalls.  Expert witnesses cannot issue 

opinions without fact witness depositions. Summary judgment cannot be considered 

in the absence of sufficient discovery. Nor can meaningful settlement discussions 

occur. One side is thus able to shut any case down by refusing to make a witness or 

expert available remotely. This amid a cumulative and growing backlog of case 

progression that threatens to overwhelm court dockets throughout the state if not 

addressed immediately. 

This Court’s April 29, 2020 Second Revised and Extended Order Regarding Court 

Operations encouraged parties to stipulate to “conduct discovery by remote means 

wherever possible.” Respectfully, a clearer directive is needed that presumes 

discovery will be conducted by remote means unless sufficient good cause is shown 

otherwise. 

  Duration of proposed rule changes 

We do not know how long the COVID-19 threat will persist. Some of these rule 

changes may only be needed on a temporary basis. WSAJ recommends that the 

Court set a review at six months after the effective date of any rule change, and an 

additional review at one year may also be needed, with comments solicited from 
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stakeholders. Some of these rule changes may be found to improve the overall 

administration of justice and become permanent.   

  Deference to Local Superior Courts 

WSAJ recognizes the Court may wish to permit individual counties to “opt out” of 

specific rule changes. If so, by way of example, the following introductory 

language could be used:   

“Unless the presiding Judge of a Superior Court enters and publishes an order 

exempting cases in that county from these changes, the Civil Rules of the 

Superior Court of the State of Washington are hereby modified as follows…”  

 Specific Proposed Changes to Civil Rules 

WSAJ recommends the following (proposed changes in italics): 

CR 26(a) 

(a) Discovery Methods. Parties may obtain discovery by one or more of the 

following methods: depositions upon oral examination or written 

questions; written interrogatories; production of documents or things or 

permission to enter upon land or other property, for inspection and other 

purposes; physical and mental examinations; and requests for admission. 

Parties responding to discovery requests shall utilize telephonic, 

electronic, and other remote means to facilitate, obtain and produce 

requested discovery, absent good cause shown. 

WSAJ Comment:  

While the Court has already encouraged parties to stipulate to “conduct 

discovery by remote means wherever possible,” a clearer directive is needed 

from this Court that there is a presumption that discovery will be conducted 

by remote means, unless good cause is shown to not do so. 

CR 30 

CR 30(b)(7) 

 (7) The parties may stipulate in writing or the court may upon 

motion order that a deposition be taken by telephone or other 

electronic means. Depositions may be conducted by telephonic 
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or other electronic means, unless good cause is shown or 

upon agreement by the parties. For the purposes of this rule 

and rules 28(a), 37(a(1), 37(b)(1), and 45(d), a deposition taken 

by telephone or by other electronic means is taken at the place 

where the deponent is to answer the propounded questions.  

CR 30(b)(1) 

(1) A party desiring to take the deposition of any person upon 

oral examination shall give reasonable notice in writing of 

not less than 5 10 days… 

WSAJ Comment:   

These changes alleviate risk not only in the actual taking of the deposition, 

but also in the avoidance of travel by airplane or otherwise for lawyers and 

witnesses. 

Proactive action is needed now, because there are many indications that the 

need for social distancing and restrictive measures will be present at some 

level until a vaccine is developed and widely accessible. 

Parties have already been using remote discovery tools for more than a 

decade, including telephone, video conferences, and email. With internet 

access and video conference platforms now widely available, there are few 

barriers to these necessary rules changes. 

As this Court noted in its April 29, 2020 Order, “the presiding judges across 

Washington need direction and authority to effectively administer their courts in 

response to this state of emergency . . . .”  WSAJ believes these changes address that 

need. 

Most depositions are currently noted more than five (5) days in advance, but the 

proposed notice requirement has been extended to ten (10) days to allow the parties 

additional time to address logistics and prepare for the remote deposition.   

CR 40 

CR 40(d) 
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Trials. When a cause is set and called for trial, it shall be tried or 

dismissed, unless good cause is shown for a continuance. The court 

may in a proper case, and upon terms, reset the same. A party’s 

failure to conduct discovery via remote means will not constitute 

good cause for a trial continuance, absent a showing that such 

discovery could not reasonably have been completed remotely. 

WSAJ Comment:  

This change gives clear direction that litigants are expected to conduct 

discovery remotely and that failure to do so will not be grounds for a trial 

continuance. 

 2.  Adapting jury trial procedures to increase safety 

With the goal of resuming jury trials while protecting the safety and security of 

jurors, witnesses, attorneys and court personnel, WSAJ proposes measures which 

will:  a) streamline the jury trial process; and b) shorten the length of most jury trials. 

  a.  Streamlining jury trial process. 

Encourage, incentivize and support six person juries.   

Rule 48 and RCW 4.44.120 authorize juries as small as three.  A jury 

of six is the default rule, with twelve by demand. WSAJ supports six 

person juries whenever possible, to substantially minimize the 

crowding and length of voir dire. We hope to have a dialogue on ways 

to incentivize the parties to stipulate to juries of less than twelve. Given 

the increased financial burden to accommodate jury safety during the 

pandemic, one option is to increase the jury demand fee except for pro 

se litigants and those who qualify for waiver. (See also WSAJ’s 

proposed modification to CR 68, infra). 

Encourage and support offsite voir dire and trials.   

 

WSAJ strongly supports efforts to utilize convention centers, public 

theaters, vacant schools and other public spaces to allow for jury trials 

with proper social distancing. WSAJ stands ready to assist in any way 

to make this possible including working with other governmental 

entities to find necessary resources. 
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Encourage and support modification to voir dire procedures.   

 

CR 47 and its corresponding statutes (RCW 4.44 et seq.) grant the court 

broad authority to manage voir dire. The Supreme Court has provided 

substantial guidance and standards under GR 37 and related case law to 

assure that jury selection is fair.  With this foundation, WSAJ proposes 

some combination or fashion of the following procedures to minimize 

both the length of time jurors are exposed and the number of people in 

the same room at the same time: 

 

1. Expanded questionnaires, with an option to respond online, 

addressing hardship and case subject matter issues;   

2. Partial video voir dire addressing hardship and case subject 

matter issues. This can be done, for example, on Zoom with 

breakout rooms for more manageable groups of jurors in a 

video conference; 

3. Full video voir dire by stipulation or necessity. 

Encourage and support remote testimony in civil trials.   

CR 43 authorizes courts to allow “contemporaneous transmission from 

a different location” for good cause “in compelling circumstances and 

with appropriate safeguards.” WSAJ supports amending CR 43(a) as 

follows (changes in bold italics): 

1) Generally. In all trials the testimony of witnesses shall 

be taken orally in open court, unless otherwise directed by the 

court or provided by rule or statute. For good cause and with 

appropriate safeguards, the court shall permit testimony in open 

court by contemporaneous transmission from a different 

location, unless doing so would cause substantial unfair 

prejudice specific to the witness’s testimony.  Safeguards 

include, but are not limited to, reasonable assurance of the 

identity of the witness, the quality of the video and/or audio 

transmission, and that the witness is free from outside 

influence during the time of testimony.   



 
 

7 
1809 7th Ave #1500 • Seattle, WA  98101• (206) 464-1011 • (206) 464-0703 FAX 

Many WSAJ members have had witnesses testify in trial from all 

around the world. Provided that the courthouse has sufficient internet 

speed, it works easily with interpreters, as well as sharing and 

displaying documentary exhibits.   

The ability for witnesses to testify remotely also increases access to 

justice, decreases litigation costs, and increases the chances of 

settlement without a trial. 

WSAJ is drafting a proposed revision to CR 43(a) that would make 

video testimony under these circumstances presumptive, absent a 

showing of substantial prejudice. However, the existing rule provides 

courts the discretion to effectively reach the same result by emergency 

order. 

Encourage and support entire trials being conducted by video conferencing. 

 

WSAJ recognizes there are technological and other challenges being 

considered with the prospect of jury trials being conducted through 

videoconferencing type means. Because some level of COVID-19 

effects are likely to remain potentially for years to come, it is important 

to continue this exploration aggressively and WSAJ stands ready to 

support and assist in the development of creative solutions.    

   b.  Shortening the length of most jury trials. 

In order to reduce the duration of public exposure necessitated by the trial and jury 

deliberation, WSAJ recommends the parties and courts be encouraged, supported 

and incentivized if possible, to make use of the following court rules: 

CR 36 (Requests for Admission) 

Requests for Admission can assist with case resolution and dramatically reduce the 

length of trials, but only when the corresponding CR 37 provision for failure to admit 

is enforced with particular discipline. 

For example, when a defendant admits via CR 36 medical bills charged by a provider 

were reasonable, plaintiffs are then not required to subpoena doctors or hospital 

administrators to the witness stand, or hire forensic experts. These witnesses prolong 
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trials unnecessarily, and in the case of providers take them away from their medical 

work during a pandemic. 

From WSAJ’s perspective, objections to such requests for admission are often based 

on older versions of CR 36: 

On the basis that it calls for an expert opinion – even though the modern 

CR 36(a) specifically allows opinions of fact. 

On the basis that it calls for a legal conclusion – even though the modern 

CR 36(a) allows for requests relating to “application of law to fact.” 

On the basis that the plaintiff has the burden of proof – even though the 

modern CR 36(a) prohibits objection because the request “presents a 

genuine issue for trial or a central fact in dispute.”   

These types of improper objections—and non-uniform application of CR 36—can 

force both sides to retain and call unnecessary witnesses. The expense of doing so 

undermines the chances of settlement. WSAJ requests that courts consider 

implementing a uniform policy guideline for strict compliance with CR 36 and the 

corresponding enforcement mechanism in CR 37. 

ER 904 (Admissibility of Documents) 

ER 904 is designed to expedite exhibit rulings, but often has the opposite effect.  

Parties preserve too many objections. The cumulative trial time needed to 

authenticate and admit every exhibit can be substantial. WSAJ favors vigorous 

application of ER 904 to rule on exhibits as much as possible without the jury. This 

could be done in a video pre-trial hearing similar to motions in limine. 

ER 1006 (Summaries) 

This rule is commonly applied to medical records and billings. WSAJ supports 

liberal application of this rule provided there is appropriate foundation for the 

summary. Summaries are typically helpful to jurors, but are essential when jurors 

may be distracted with anxiety over COVID-19 and unable to focus on masses of 

information during trial. Summaries also reduce trial time and therefore juror 

exposure. 

 ER 611 (Discretion in Controlling Trial) 
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Rule 611(a) grants courts substantial discretion to conduct trial in a way that is 

effective and efficient in ascertaining the truth. WSAJ favors fair and reasonable 

time limitations on trials which courts can establish given their broad authority. 

 3.  Incentivizing Case Resolution in Avoidance of Trial. 

WSAJ proposes consideration of amending Civil Rule 68, which exists for one 

reason.  “The purpose of CR 68 is to encourage settlement before trial.”  Trotzer v. 

Vig, 149 Wash. App. 594, 613, 203 P.3d 1056, 1065, review denied, 166 Wn.2d 

1023 (2009).   

The growing civil case backlog now being recognized throughout the state’s 

individual Superior Courts mandates affirmative action to strengthen the power of 

CR 68 to effectuate settlements on a larger scale. 

WSAJ proposes amending this rule to allow pre-judgment interest on amounts 

awarded at trial which are above a rejected offer: 

CR 68 (proposed changes in italics): 

At any time more than 10 days before the trial begins, a party defending 

against a claim may serve upon an adverse party an offer to allow judgment 

to be taken against the defending party for the money or property or to the 

effect specified in the defending party's offer, with costs then accrued.   

Also, at any time more than 10 days before the trial begins, a party may 

serve upon an adverse party an offer to settle claims raised by that party. 

If within 10 days after the service of the offer the adverse party serves 

written notice that the offer is accepted, either party may then file the offer 

and notice of acceptance together with proof of service thereof and 

thereupon the court shall enter judgment.  

An offer not accepted shall be deemed withdrawn and evidence thereof is 

not admissible except in a proceeding to determine costs.  

If the judgment finally obtained against the party who received the offer is 

more favorable to the party who made the offer, then the person who 

received the offer must pay prejudgment interest on the amount of the 
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judgment. Prejudgment interest under this rule shall date back to the date 

the lawsuit was filed. 

The applicable rate of interest shall be determined by Washington law. 

WSAJ also believes the Court can further amend CR 68 to encourage the use of 

smaller juries that are safer and more adaptable to many of the trial alternatives 

being considered in the wake of COVID-19: 

CR 68 

… If the judgment finally obtained against a defendant is more favorable 

to the plaintiff who made an offer under this rule, and the party who 

received the offer requested a jury of more than six (6) jurors, the party 

who received the offer must also pay reasonable attorney’s fees and costs, 

including expert witness fees, which were incurred by the plaintiff after 

the offer was made. Nothing in this rule shall be interpreted to supersede 

the right to an award of attorneys’ fees and costs as provided for in 

Washington law. 

This attorneys fees provision would apply only in circumstances where defendants: 

1) rejected an offer of judgment or settlement; 2) received a verdict in excess of the 

offered amount; and 3) insisted on a 12-member jury vs. a panel of six or fewer 

members. 

CONCLUSION 

The COVID-19 pandemic – and the myriad challenges our entire government 

system continues to confront – will undoubtedly be on prominent display even in 

history books that won’t be written for decades to come. We are all living that 

history together right now. WSAJ commends the Washington Supreme Court and 

all lower courts in this state that are valiantly trying to keep our critical systems of 

civil and criminal justice afloat during this unprecedented time. We are a 

stakeholder in these issues and recognize that our involvement in the civil justice 

system includes the responsibility of cooperating toward workable solutions. We 

stand ready to carry our weight and appreciate your close consideration of our 

proposals in that regard.  
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Sincerely, 

 

John D. Allison 

President 


